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[ 5 ] * 
if the Caſe came to be Originally judged by me. The Argument 
co ſupport a Judgment from the Authority of its ſelF'is Exceprio 
ejuſdem rei cujus petitur diſſolutio, which muſt not be bed in 
Caſe of Writs of Error. We arc inſtructed to:Examine, 'and Cor- 
're&t the Frors of that Court, and for that purpoſe 'we are made 
Superior to ir. We muſt proceed | according to/out own Know- 
ledge and Difcretion, elſe we do not perform the Truſt repoſed 
in Us. | | 
I muſt needs ſay this is a Cauſe that imports it more that! any 
Cauſc have known come before us, for it is a Cauſe prime impreſ- 
fronis, and the Queſtion is, wherher by this Judgment, a change 
of the Common Law bc 4ntroduced? L 0003 THORN 
Ic. is the principal uſe-of Writs of Error ahd Appeals to hinder 
the change of the Law, and therefore Wrirs of Ertor in our Law; 
and Appeals in the Civil Law do carry Judgments and'Dectecs to' 
be Examined by Superior Courts, until they conic tothe higheſt 
who arc intruſted, that they will nor change the Law, 
Therefore do Writs 'of Error lic from Ireland which "is a Sub-* 
ordinate Kingdom to England;. by whoſe "Laws it. is Govethed; 
that they might not be able to 'change the' Law by their Judg- 
ments, and not ſo much for the particular” righe 'of the Party.” 
For otherwiſe it. would be yery cafic for Judges by dig Sp 
and Interpretation to change cven a Wricnen' Law; 'and'it won 
be moſt caſic for the Judges of the. ConitnonLaws 'off Ergftnd, 
which arc not Written; but Depured upon Uſage, to make a catige 
in them, eſpecially if they may juftifie themſctyes by: ſuch 2 Rule 
as my Brother lays down to ſupport this Caſe; ſc.: "That* the 
Common Law complics with the Genius of 4 Nation; bur when 
that Genius changes, the Parhament'is only'intruſted to Judge 6 
it, and by changing the Law, to make it ſuitable to 1t.* Bur'i 
Judges will fay it is Common Law, becauſe it ſues with the Ge- 
nius of the Nation, they may . take upon- them to'tchange' the 
whole, as well as any part of it ;. the: Co ence whereof may * 
calily.be ſeen, 1 wiſh: we had not found it/by fad Experience. ” © 
the Caſe atÞar be a change of the Law, it is happy that it 
comes to be Queſtioned in the firſt Inſtance; i for if this Cauſe had 
been any way Agreed or Quittcd, and a ſecond Caſe of this nature 
had been Queſtioned, there would ' have been Preſident __ 
whuch cannot be ſpoke of it ; for this Caſe hath no fellow, 'the 
never haying bcen the like Judgment before; 0 © I 
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The Method I ſhall take in what I have to fay thall he, 


1. To remoye ſome Prejudice the Cale is under. 
2. Give my Reaſons agaiit the. Action. '' 
3. Weigh what hath becn ſaid to mainrain chayktion. 


The Caſc is under this Prejudice that an Action of the Caſe lies 
for falſe Retorns of Sheriffs, and why ſhould it not lic in chis Caſe, 
as well as any other. 21: FI, 

.Toe remove this Prejudice, I ſhall ſhew ſome matcraal difference 
berwixt the nature of Ordinary Retorns, and this Rerorn. p 
In Ordinary Retorns the Party is concluded, and abſolutely 
without remedy, for the Court muſt take the Retorn as the She- 

riff makes it; | 

In Ordinary Caſes the Sheriff may and frequently does take 
Security of the Plaintiff, or the Sheriff hath mcans by Law to be 
ſecure, as if he doubts the property of the Goods, he may return 
aiFieri fatias, Nullus benit ad monfirandum bone. In ſome Caſes 
he may fot -his Safety Itmpannel a Jury, as upon an Elegir , or- he 
- may reſort the Court; and pray a reaſonable time to- prepare his 
:torn, iþ.the matter. bt difficult; and hath ocher ſhelters, that if 
he be away-hc may ſave hunſclf from Danger. 

. Bat in this Caſe-the: Party'is not concluded, for upon a Peti- 
tion to the Parhament, if they. fee it juſt, they will cauſe the Re- 
torn to be altered by the Clerk of the Crown, if the Sheriff be-nor 
in the, way ; Jn this Caſe the Sheriff may not take Security, it 
were Criminal, in him to make fuch a Retorn by Compact : Nor 
4 the Sheriff make. a fruitleſs Retorn, or obtain delay to conſule 
- - Thelc differences are of that nature, that they change the Caſe 

in'the reaſon. of it, as I.ſhall hereafter make appeat z and no- Man 
can. infer, becauſe am Action hes: for falfe Rerorns in Ordinary 
Caſcs, therefore it lies ih a Caſc of a-Retorn to Parliament, where 
the Sheriff 1s clearly upon other terms. - I 

- My Reaſons agaiaſt this Action arc all applicable to this Caſe, 
and make it differerit from all the Caſes that have been put by my 
Brothers, that Argued for the Ation. I gbſcrve, that they Argaed 
oy upon! Generals, without any other application ro this Caſe, 

then by a Topi a adared « Minori ad majns, bccanſe 
Actions he in Caſcs of inferior nature, therefore it will li in this; 
which Rulc holds not in divers Caſes , where there arc parti- 


cular 


A +... 
5p Reaſons to the contrary; ay 1 hall by and by ſhew eq be 
iN TMs. 

My Firſt Reaſon 1s this, becauſe the Sheriff, as to the declaring 
the Majority, is a Judge; and noAﬀion'will lic againſt a Judge 
for what he docs Fudically, cthough-it ſhould be lad fol ul mabiri 
ty ſcienter, as appears 1 Co. Rep. fol. 24. They that 
to judge ought ro be free from Vexation, that they'n may deter- 


mine withour Fear z the Law requires Courage in 4 A and 
therefore provides Security for he ſupport of that Courage. 

But Firſt, Is the Sheriff a Judge in this Caſe ? Sepia, Is hers 
the ſame Reaſon he ſhould be free from all Action ? 


® «hes to the Firſt, it 1s of neceſſity, that as DIG CcICEY of the 


the thing ſpeaks it. 


Therefore it was held rightly in Letchmere's Caſe, 1 13, 14 Car. 2. Hog#sAl 
That as to the Election of Knights to Parliament, the Court 
is properly the Sheriffs Court, and the Writ is in the naturs 
of a Special Common { Eleg? factas. ) 

I know a Judge may have matyy Miniſterial Aﬀtions thcumberit 
upon him, as the Chiet Juſtice have to certific Records upon Writs 
oft Error ; therefore it 1s neceſſary for me 'to/ 'obſcrve,, rhar the 
Suic is here for what he does as a Judge, arid' nor oe any thing 
Miniſterial, which appears by the Aycrment, 'that the Sheriff * 
nexcd an other Indenture, Te, to be made by rhe 


fame, therehad been a Felfiey in the Miniepal 
the Indenture: Bur his fendin A es 
Scaled by the Freeholders as import;'y 

of cach Indcriture '( and not the'Sheriff )' fay 
part, is no falſity mn his/ Minifteral part, but ang bs 
judge berween them, which is the Ma fe Lots ps 
perly judging that they ate both)" <qual 'ut fume: =O 


3 
- 


{'8: ] 
_; They Objc& , that the, marrer in Queſtion is not matter of 
Judgment, it is* but counting the Poll, which requires Arich- 
metique, but not Judgment. Bur certainly, 1f it be righty con- 
fidcred , - it will. be; thought ' that this Queſtion of Majority is 
not barely a Queſtion of Fa, but a Queſtion of Judgmenr, a 
Queſtion of dithcule Judgment , there arc fo many Qualifica- 
tions of Electors. Firſt, They muſt have 40.5. per Annum, there 
the Valuc muſt be judged. Secondly, It muſt be Frechold, there 
the Ticle. Thirdly, It muſt be their Own, there colourable and 
fraudulent Gifts, made many times on purpole to get Voices, muſt 
- be judged. Fourthly, The Ele&ors muſt be Refident there, the 
Settlement of the ' Party muſt be determined. Fifthly , The 
are many. things that incapacitate Voices, as Bribery, Force, Cc. 
And many other Queſtions ariſe that arc of ſuch difficulty, that 
in debate of them much time 1s ſpent in Parliament, and ſome- 
times a Committee determines one way, and the Houſe another ; 
Is not this a Queſtion that refers to Judgment? 

They Objc& again, that the Sheriff may give an Oath con- 
cerning all the Qualifications, and he 1s to Jook no turther. 

I Avſwcr, the te hath given the Sheriff power to give 
an. Oath in aſſiſtance of him, but the Statute doth not ſay, thar 
whoſocycr takes that Oath ſhall have a Voce : Neither does the 
Stat. 23 Hen. 6. ſay, that the Sheriff ſball not be charged with a 
falſe Retorn that purſucs that way. So that although he may 
uſe thoſe means for. his Dirc&tion , yet he muſt conſider his 
own Safcty, not to, make a falſe Retorn. If a Man upon taking 
ſuch Oath give a ſpecial Anſwer, or it ſhould be known to the 
Sheriff chat he ſwears, falſe, the-Sheriff muſt determine according 
to his own Judgment, and not by what is ſworn. 

It may be henge, concluded, that the-Sheriff, as to the declaring 
the Majority, is.a Judge 3 And if fo, my next Afſertion is, That 
there is 'the ſame Reaſon he, ſhould be free from Action as any 
Judge in. Feftminſler-he#, or any other Judge. _ Docs it not im- 

he. Publick, that ' the - Sheriff ſhould deal Uprightly and 
>"Ought he not to, haye Courage, and for that cnd 
the Laws ,provade-Jum Sccurity ? 
©" Conſider his Diſadvantages; What a Noiſe and Croud accom- 
pany ſuch Elcctions ? What Importunity ? Nay , what Violence 
there 15 upon, hum from 'the- conteſting Parrics. 


"We may. ſay, no other Judge has morc need of Courage 
and Reſolution tro manage himſelf, and determine uprightly, 
than. he : No other Judge determines in a Caſe of greater Con- 
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Thirdly, The way has been practiſed in doubttfull Cafes for 
many. years." | So that I apprehehd-rhe Caſe ur-Bar to be:morc 
regular and favourable; than rhe-Caſe my- Brocher' pur, as | 
a Caſe that .would/not bear aniA&ion, © 5 HH 


_ Again, ſuppoſe the Sheriff had informed the Parliament 

@ of his|Doubts, and that 'he-could nor: readily decermine Where 
; '® the Majority was, but itwas betwixt tio Perſons, A.) atid B. 
and thereupon defired ther favour either to'grant him time 
tq.determane 1t, if they pleaſed 'ro command: him fo» te do, 
or clſc that they would: decide it themſelves, and he would 
obey what Dirc&ions they ſhould make in it , and there- 
upon the Parhament had taken upon themſelyes to deter- 
mine 1t. $1b4 2,601 


This moſt clearly had not been Actionable, for it. was 
not Actionable to delay a Retorn to'any' Court of Juſtice, 
where the Sheriff hath leayc from the Court fo to do... 

| | Cpt - 


A double Retorn, in my Underſtanding, ſpeaks the fame 
thing to the Parliament, and upon it they may cither''direct 
the Sheriff ro make a ſingle Rerorn, which is to cauſethirm to 
decide it, or they may do it themſelves. | 


And here I'muſt needs refle&t upon the ſecond Reaſon 1 

ve againſt the Action, that the Matter of it is alieni fori ; 
for 1 find my ſelf, and my Brothers that argued for the 
Action, engaged in a Diſcourſe of the nature of a double 
Retorn, and the Courſe of Parliament upon it, which as a 
Judge I cannot fo well ſpeak to. I had the Honor' to: be 
of this Houſe of Commons , and whulft I was there, I'con- 
ſidered, as well as I could, the Courſe of Proccedings-of 'the 
Houſe, and am therefore able to ſpeak ſomething of them, 
and T am' brought into this Diſcourſe neceſſarily by | this 
Action ; but I muſt fay it is an improper Diſcourſe for 
Judges, for they -know not what is the Courſe of Parliament, 
nor the Priviledge of Parliament : When the Lords in Patlia- 
ment, whom they arc bound to aſſiſt with their Advices ask 
the Judgcs any thing Concerning the "Courſe or Priviledge 
of Parliament , they have anſwered that they know them 
not, nor can adviſe concerning them, jp Fe 
| D 
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If in Parlianient we dohot know nor can adviſc concerning 
theſe things, how can we ndge upon'thens our of Parke 
ment? We ought to know bctorc we judge, and therefore 
we cannot judge of tlungs we cannot know. 


Our being engaged in 2 Diſcourſe im ——_—_ for Judges & 
ſhews the Action to be improper, as muc other Ar- 
gument that can be made; and this Argument "arid from 
my Brothcrs that argued for the Action ;. Buc now I am 
in this Diſcourſe, I muſt go on a hiale further. 


My Obſervation . of the Courſe of Parliament has been, 
that they will not permit the Sheriff to delay his Rerorn _ 
deliberatc, and he cannot take Security of cither Party ; and 
Top lc Retorn be not juſtificd by the Commictee of Elec- 

is in danger of the Stat. 23 'H 6. 


Ie follows, that there is no way for an innocent Sheriff to 
be fafe, where he concerves doube, but in a doublc 
Retorn;; and if that ſhould be Actionable too, Service 
- ” m_ were the moſt ungraciull Service in the 

Or 


It ſeems rediculous to me, that it ould be Objecred, that 
this Courſe of Law is neceſſary to. prevent NG great Mif- 
chicf ariſing from double Retorns, when as it atueuirs 
nfo the Parliament, cither in general or an 
cular Caſa, chey may pejece thars when they caſe, ———_— 
mand the Sheriff to make a ſingle Retorn : So that they may 


ory i OT wp an. Logos 


Their practice ath: been hichereo wo receive double Re- 
torns, which c in ſome Caſcs muſt be Lawfull ; and 
in thus. very Caſe the double Retora was: accepted, and the 
Sheriff no_ way for it, which he oughc to have 
en © bored | blameable. 


If double Retorns arc ac 
allowcd,-and we muſt fay t 


by the Parliament þ 1% OR 
arc Lawtull, which i the 
ground 
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ground. of nay chird Reaſon, for which I hokd this Aion not 
manned 
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cahbned by. the Sheriff! | The Daniages dd "is the Deviars- 
tion arc, Firſty Being kept from Sitting ia 'the Houle.” Se- 
condly, The Pains and Charges he was put unto to get into 
{Ne $117 | ? 
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"Firſt, That of his bring &epe- from. Sitting ' Houſe 
is as much cycty Man's Datnage ' the | DE 
in the whole Kingdom ; and *any Man <clſe mighc as\ wel 
have an Action for i d as che Mcm <hoſen, 


To fit in Purkmannd: ina Sovics in the Mitcande, for the 
bencfar of the King and Kingdom, and wot fot the particular 
profit of the Mcmber. | wo. 5 I 


Jt 15 a-Rulc in Law, cher rm Man may 'bring 
an Actionfor a Nuſance to the King's High-way ; becatfe all 


Men in England might as well have Adtions, which would be 
infigace, and therefore fuch an Offerce is' parmſhabl&pnly by 
'cxccpt there be a ſpecial Loſs otealioned by that 
Nuſance. For the ſatne Reafon the excluſion of a Member 
from the Houſe being as tuch Damage to/all Men in Eng- 
oy onemanyagy es te raphy gory op 
an ActionMfot 1s, 18 puniſhable 'upon 

and no otherwiſe. - For this -Reaſon was the Stat. 23 #. 6. 
wiſely conſidered ; By that Statute the Action is- nor. given to 
the Party for his patticular Damage, but the Action given 
a popalar roerrk dnly the Pa wn. re hath a preference 
for Six months, buc if b,cec toe for har tid! very 
Man <lſc is ac Liberty co/recover the ſame Gum. 


The other ,point of Damage is the Pains and, 

was unto ,”- and that is not occaſioned by RET 

but | the deliberation of the Houſe ;\ wh, fhould che 
pay for that Þ-Iv-may b&/if the Aubllaincne had fenc 

for the Sheriff rhe firſt day, and blamedithe double Retorn, - 

he would have ventured to detefthine the#marrer fperdily, 

and there OM have been no cauſe of Complaint for delay : 


Buc 


4 "a, j' 
, 
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But, the- Parliatnent ifaw ſo mich Cauſe of doubt, that' they 
think ic not fit to put the Sherift to derermine'; bur reſolve 
ro c_ the matter, = give him dircftions that _ 
guide hjnr in amending his Retorn, thereupon' they give day 
ro the; Partics on both ſides, and finding the marter' of long 


% 


Examination and Difficult; they deliberate upon it. * £1 


It ſeems very unreaſonable the Sheriff ſhould be made 
pay for.this: which he did not. occaſion, but was a courfe 
taken by 4he/Parliament for their own Satisfaftion, 'who 
found fault in the. Sheriff for' pricting them to all char 
croublc. - | | | 7 1 


Suppoſe Sir Samuel! Barnardiflon had 4bceen retorncd alone, 
and the-Lord Huntingtowr had'petitioned agairiſt that Retorn, | 
there had been the: ſame Charge: to have defended © che Re- 
torn-: So-it was the.conteſt of the oppoſite Party that 'occa- 
fioned the- Charge, the deliberation of the, Parliament thac 
occaſioned the Delay, but ncither of them can be/ imputed 
to the Sheriff, | "T1 27 fy 


I canhot difference this Cafe from the Caſe ;of bringing 
an Aion againſt a Jury for malitiouſly and knowingly, 
and on purpoſe to put the Party to Charges, finding a mar- 
ter Specially , whereby great Delay ; and great Expences 
were before the Party could obtain Judgment,” and yer” ] 
think no Man will affirm that an Action will lyc in that 
Caſc. 


In this Caſe the Damages arc found entire, So thar if 
both, parts, ſc. the not Witting in the Houſe, and the Pains 
and ones, arc -not Actionablc cauſes of Damage, 1t will 
be intended the Jury gave for 'bath; and' fo che Judgmenr 
1s for that Cauſe erromous. 


I ſuppoſe the Wages of Parliament will not be mentioned 
for Damage, for in moſt ' places they arc only Imaginary, 
being not demanded ; but if there were to be any Confidce- 
ration of them, /1t.will not alter this Caſe, for upon this Re- 
torn they. are duc as from the firſt'day, and ſo no Damage 
can be pretended upon that ſcore. "4; 

My 


4] | 

My Fatth Reaſon 1s drawn from the Seat. 23 H. 86. which 
has been fo often mennoned, viarStrate is-a great Pridence 
to me, that no Action lay by the Common Law againſt a 
Sheriff for, a falſe Retorn of a-Wrix of 'Bleftion to the Par- 
hamcnt, and this Evidence is mach ſtrengthened by the Ob- 
ſcrvation that harh boen made, char never any Aﬀtion + was 
brought otherwiſe than upon that Statute. - 


I maſt admit chat if an Action lay by the Common Law, 
this Statute doth not take it away, for there 'are no negative 
Words in the Stacare , bur it is not likely that che Patliarnent 
would have made that Law, if there had been any Remedy 
' for the Party before. The Statute obſerves that ſore Laws 
had becn made before, for preventing falſe Retorns, but 
there was not convenient Remedy provided for the Pa 
grieved, and* therefore. gives \ him an Aftion for” tv6 Li 
the Courts of Juſtte had by the Common Laws Juriſdiction 
to examine Miſdemeanors concerning the Retorns of Sheriffs 
to the Parliament, what needed the Parliament to be fo cla> 
borate to provide Law after Law-to give thetri Powet therein, 
and at laſt to give the Party grieved an AQtion, cariany Man 
imagaine but that the-Parliament took the Law to be that che 
Party was without Remedy ; I know preambles of Acts of 
Parliament arc.not always Goſpel, but iti becomes us,” I 'am 
ſure, to have reſpe&t ro them, and nor'to' impure > 

peaks for 


or failing to them, . eſpecially where conſtant uſage 


It has been Objected/that in theſe rimes ir was reckoned a 
Damage to be Retorned to ſerve in Parharnent, which 'is the 
rcaſon that no Man then did bring his Action againſt the 
Sheriff for Retorning atiother ri his Read. © This cantive be 
truc, for the Searute calls him the Party grieved, and-+i$' care- 
fall ro provide convenient, Remedy for hini{''and we-ſee- by 
the many Statutes about thoſe Times,” thir-it was 4 miſthicf 
very frequent, and there wanted not occaſion for thoſe Acti- 
ons which doch extreamly ' ſtrengthen the Argument of the 
Non uſer of this pretended Common Law: 


f 


An Actionayon the -Caſe where"it may, be brottit ts p 
Plaiſter thar firs it ſelf for all Tres; ' and for all Sores; and - 
= ſuc 


: 
: 


| 
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ſuch an Action nught then have been' brought, there was no 
need for the Parhament to' provide a convement Remedy. 


By Littletons Rulc often mentioned by my Brothers, we 
may conclude this Action will not lyc, for if ſuch an Action 
had lain it would have been brought before this Time. 


In the Caſe of Buckley againſt Rice Thomas, in Plowdens 
Commentaries 118. which a to have been claborate- 
ly Argued at Bar and Bench; if this Common Law had been 
thought u they might have prevented the Queſtion, 
Whether the Sheriffs of Fales were bound by the Stature of 
23 H. 6. | 


It ſcems plain to me that the Makers of the 23 H. 6. were 
ignorant of this Common Law, and yet as my Brother 7hur- 
land Obſerves, the Judges in thoſe Times uſually aflifted in the 
Perung of the Laws. | 


The Judges and' Councel -in' the' time of Back/eyes |Caſc 
were ignorant of this Common Law, <clſc it would have been 


mentioned inthe Argument of that Caſc. 


- This Common Law was never reycaled that I find, untill 
a Time that there were: divers other new lights, I mean choſe 
Times when Nevill brought an Action for a falſe: Retorn a- 
g4inſt Stroud during the late troubles, but in theſe Times it 
could never obtain Judgment. I haye heard that the Court 
of Common Pleas ſent the Record to the Parliament, as a Caſe 
too difficult for the Courts of Common Law to determine. 

Ko This eur; of 23 H. 6.'is not only Evidence that no ſuch 
Action: lay at the-Common; Law, burin , my Opinion 1s nor 
conſiſtent, with any. Remedy at the Common Law, unlefs it 
be allowed that che, Parry ſhall be doubly , puniſhed. | 


F 


If the Party grieyed has brought his Action upon the. Sta- 
tute and recovercd,..it was;admuttcd by. the Countel - that no 
Action can be brought at the Common Law, nor, e contra, 
can he recover by the Statute, ' after he has recovered, by the 
Common Law, beauke Nemo bis punitar. pro eodem ara 


I] 

So far it ſtands well, but ſuppoſe the Party grieved has let 
flip his Time for Three Months, and then a third Perſon 
brings a popular Action and recovers 1004. upon the Srarnte, 
there is nothing can bar the Party / grieved from his- Action 
at the Common Law, for his fitting ſtill will not conclude 
him. No Statute of Limitrations extending to this Cafe, and 
if it be fo, then the Party muſt beſides hus Fine and Impriſon- 
' ment be doubly puniſhed by this Statute, which was made 


as the Letter of it imports, becauſe there wanted convenient . 
Remedy. | 


And now 1 am Diſcourſing of chis Seattite; I TY obſerve 
the great Wiſdom of the courſe of Parhament in theſe Caſes, 
which hath in great meaſure PE the bringing of Ati 
ons againſt the Sheriffs, even upon<this Sta cute. 


Where the Sheriff miſtakes the Perſon i in hs Retorn, he in- 
curs the mary of 23H. 6. though it be without any Malice, 
and it may happen that where there are 21 Elctors' of one 
fide and 20 of the other, and the Sheriff Rerorns/him that 
hath 21, and the Parliament by acjudging ar an op in 
two of the 21 may determine.that he the'zo voiccs 
was duly choſen. In ſuch Caſe the Sheriff,” has made a falſe Re: 
torn within the Penalty of the! Starute 93) #. 6. and no Evi- 
dence ſhall be given againſt the Determination of the 'Parlia- 
. ment. 


* This "wat a very hard Caſe for the"Sheriff, ati if he 
wers liable to ſuch Miſchief, many a--paſt' Sheriff mught be 
awakened, chat takes himſclf to be Sccure! * 


But the Courſe of FarkanhGprevernvitiky. a 2s it Reaſons 
for immediately upon their Determination, 'they ſend for the 
Sheriff and cauſe Fake to amend his Retorn,''and _ 
ward the amended Retorn is the SheriffsRetorn; and | 
no Record that can warrant any/Aftion40 be brovught | Fu pl 
falſe Retorn. As when the Marthal of the (Kings-Btnch, ot 
Warden of the Fleet ave made an/improvident Retorti,' omt- 
ting ſome Cauſes wherewith the Priſoners Rood! charged in 
their Cuſtody, whereby they become” liable ro” Action, they 

frequently 


[ 20 ] 
frequently move the Court to amend the Retorn, and when 
the Rerorn isamended all is fet Right, for there is no avering 
ainſta Record. In like manner when the Sheriff hath amend- 
Y his Recorn he is ſecure from any Action upon that occaſion. 


By this means there has of late years becn no Recovery upon 
the Statutc, becauſe all Pcrſons choſe rather tro compel the 
Sheriff to amend his Retorn, that they nught be admitted to 
fit in the Houſe, then to take their Remedy upon the Statute, 
and no Man can recover upon the Statute firſt and afterwards 
have the Retorn amended, - for I have been told that by the 
. courſe of Parliament, unleſs the Petition be lodged ſome few 
Days after the Retorn, it cannot be received afterwards, fo thar 
a Man cannot upon that Statute have Remedy at Law, and 
alſo in Parliament which ſeems to be wiſely provided to pre- 
vent any contraricty of Determinations. | 


Thus Statute of 23 H. 6. furniſhed thoſe that argued for this 
occaſion with one Argument which doth now vaniſh, they ſaid 
that all the inconveniencics that could þe Objc&ed . ro this 
Action were the ſame upon the Statute, 23 H. 6. ſe. that upon 
that Scatute-the righe-of Eleftion muſt be: examined upon a 
Tryal where there:might be concraricty of Determinations, 
for it appears by. what I have faid that there can be no con- 
traricty of Determinations. 


And there arc other Inconveniences in this Remedy by the 
Common Law, which are. not in the Remedy given by the 
Statute-;- far by the Statute-the Sum to be recoyercd is limit- 
ted, the Informet has-a time prefixed , So that there are 
bounds ſet which cannot be exceeded : But the Remedy by 
the Common Law '1s- without :linuttation of time, which 1s © 
conſiderable: ; far all Sheriffs that ever made any Retorn 
otherwiſe then the, Parliament determined, will be liable du- 
ring theix; whale loves to-chem chat will call chem co Account 
for it; -I ay, this Caſe is without limictation of Time, with- 
Out of Damages, or any Rulcs contained in a writ- 
ten- Law 3-116 depends upon/a general Notion of Remedy, 
which may, be enlarged by conſtructions , as it is now in- 
troduced, without Preſident. bo | 
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have been many times rejedted. | 
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them, for they have no manner of effe4, to draw me beyond 


. 
my pe: | | 
1I will not be afraid to determine any thing that I think . 
proper for me to judge, but ſeeing I cannot find the Courts 
if fultice have at any time medled with Caſes of this na- 
cure, but upon pgwer expreſly given them by Att of Par- 
liament, I cannot conſent to this Precedent, I am confidenc 
when there is need 'the Partiament will diſcern it, and 
make Laws to cnlarge our Power, fo far as they ſhall think 
I ſee no harm, that Sheriffs in the mean time ſhould be 
ſafe from this new deviſed Aion, which they call the Com- 
mon Law, if they miſdemean themſelves they rare anſwer- 
able to the Parliament , whoſe Officers they be, or may 
Ie is time for me to conclude, which I ſhall do by re- 
ing. the Opinion I at firſt delivered, vi. That this 
wr t9—ds is not warranted by the Rule# of Law, that ic 
;ntroduceth Novelty of dangerous conſequence, and there- 
ore ought to be reverſed. 


Sepe Viatorem nous non vetuc orbits fallit. 


FINT Ss. 


